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WATER QUALITY CONTROL COMMISSION 
STATE OF COLORADO 
___________________________________________________________________________ 
 

IN THE MATTER CONCERNING THE WATER QUALITY CONTROL 
DIVISION’S FINAL 401 CERTIFICATION FOR THE NORTHERN 
INTEGRATED SUPPLY PROJECT  

___________________________________________________________________________ 
 
 PETITIONERS’ RESPONSE IN OPPOSITION TO MOTION TO DISMISS  
   CACHE LA POUDRE RIVER UNDER C.R.C.P. 12(B)(1) 
___________________________________________________________________________  

 
 Respondents’ Motion to Dismiss the Cache la Poudre River under C.R.C.P. 

12(b)(1)  (“Motion”) should be denied because it is based on a false legal premise and 

would not alter this Commission’s jurisdiction over this proceeding.  Respondent’s 

Motion also fails because the Cache la Poudre River is a legal entity with legal rights and 

protections, as is evidenced from the Commission’s own regulations.  To dismiss the 

Cache la Poudre River as an “non-entity” would call into question the legal validity of the 

actions of the Commission itself.  Respondents’ Motion should be denied. 

 1. Respondents’ Motion is futile and accomplishes nothing. 

 Respondents’ Motion is based on the false legal premise that Constitutional 

Article III rules of legal standing apply to this proceeding.  They do not.  Nor have 

Respondents proven that such rules apply to this proceeding.  Instead, this Commission 

has its own rules outlining who may be a party to this proceeding.  Those rules 

specifically allow a legal entity, such as the Cache la Poudre River, to participate as a 

party to this proceeding.  
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A proper Rule 12(b)(1) motion seeks to dismiss an entire case for lack of subject 

matter jurisdiction.1  Respondents’ Motion fails to seek any such relief.  Instead, 

Respondents’ Motion only seeks to dismiss the Cache la Poudre River as a Petitioner for 

lack of standing.  It does not seek to dismiss Save the Poudre as a Petitioner. 

Respondents’ Motion, p. 1 ftn. 1.  As long as one party has subject matter jurisdiction, it 

is unnecessary to examine the legal standing of the remaining petitioners.  Massachusetts 

v. E.P.A., 127 S.Ct. 1438, 1453-54 (2000); Nat'l Ass'n of Optometrists & Opticians 

LensCrafters v. Brown, 567 F.3d 521, 523 (9th Cir. 2009)(need not address standing of 

each plaintiff if it concludes that one plaintiff has standing).   

Because Save the Poudre may bring this proceeding, the Commission has subject 

matter jurisdiction. Respondents’ Motion will have no impact on this proceeding.  

Nothing will change.  The Commission will continue to have subject matter jurisdiction, 

none of Petitioners’ requested relief will be dismissed, discovery will continue, the 

hearing will be held as scheduled, and the Commission will render a decision.   

Respondents’ Motion accomplishes nothing and is not a proper Rule 12(b)(1) Motion.  

Respondents’ Motion is futile and should be denied. 

 2. This Commission recognizes the Cache la Poudre River as a legal 

entity. 

 Respondents next try to argue that the Cache la Poudre River is not a legal entity.  

It is surprising that the Division would advance such an argument because it undercuts 

the validity of this very Commission. 

                                                   
1 Because the Motion fails to prove its applicability, Petitioners contest whether Rule 
12(b)(1) is legally binding in this administrative hearing. 
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 This is a 401 Certification appeal.  The Respondents Motion admits that an 

“affected entity” may appeal a 401 Certification.  C.R.S. § 25-8-302(1)(f).  That is 

exactly what Petitioners have done.  They have brought an administrative appeal by an 

affected entity—the Cache la Poudre River.  Northern’s 401 Certification application 

contains numerous examples of how NISP will adversely affect the Cache la Poudre 

River.  Petitioners’ public comments on the draft 401 Certification and Notice of Appeal 

both correctly assert that the Cache la Poudre River will be adversely affected by the 

Division’s 401 Certification.   

By any definition, the Cache la Poudre River is an “entity.”  The term “entity” is 

commonly defined as “something having its own independent existence.” See, 

https://dictionary.cambridge.org/us/dictionary/english/entity.  While Northern’s NISP 

Project is designed to chip away at the very existence of the river, the Cache la Poudre 

River has its own independent existence.  The Cache la Poudre River is a living thing, 

independent of other watersheds in Colorado.   When this Commission adopts water 

quality standards, it does so in the name of the legally recognized watershed entities.  In 

fact, this Commission has recognized the independent existence of the river by adopting 

watershed-specific water quality designations, classifications, physical and biological 

characteristics, and standards for the Cache la Poudre River as an entity.  Regulation 38 

(Segments COSPCP01-COSPCP13a).  These watershed-specific regulations constitute 

unique legal protections for the Cache la Poudre River—further cementing its status as a 

unique and independent legal entity in Colorado. The Commission also recognizes 

independent impairments of watersheds, including the Cache la Poudre River.  

Regulation 93 (Segments COSPCP01-COSPCP13a). The Commission takes legal actions 
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in the name of legally recognized watersheds without any corollary status as a 

“corporate” entity.  Any conclusion that the Cache la Poudre River is not recognized as a 

legal entity only undercuts the legality of this very Commission and the legal protections 

it promulgates for legally recognized watersheds in the State of Colorado.  

The Cache la Poudre River also is federally recognized as a separate legal entity 

by virtue of its federal legal recognition as a “Wild and Scenic River.” See, 

https://www.rivers.gov/rivers/cache-la-poudre.php.  This federal designation underscores 

that the Cache la Poudre River is a separate and independent legal entity enjoying legal 

protections. 

Further, the City of Fort Collins has stated that, “[a] healthy Poudre River corridor 

provides many important social, environmental, and economic benefits to the 

community.  The City of Fort Collins’ 2016 Strategic Plan 2016 establishes key goals 

related to sustaining a healthy and resilient Cache la Poudre River. ... Fort Collins is 

involved in a variety of projects and planning efforts that affect the river. This work is 

typically designed to mitigate stress or to enhance particular benefits such as consistent 

and clean water supplies, flood mitigation, fish and wildlife habitat, and diverse 

recreational opportunities.”  See, https://www.fcgov.com/poudrereportcard/. 

The Cache la Poudre River is an important independent legal entity that plays a 

key role in the social, environmental, and economic vitality of Fort Collins and the State 

of Colorado.  The Commission should recognize these facts and deny the Respondents’ 

Motion. 
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3. Colorado law acknowledges in rem proceedings.  

 In rem proceedings are cases “‘against a thing,’ that is against property of some 

sort in contrast to an action against a person. Black’s Law Dictionary 713 (5th ed. 1979).”  

ReMine ex rel. v. Liley, 709 P.2d 1379, 1392 (Colo. 1985).  In rem proceedings have been 

recognized in Colorado.  Id.  Respondents’ argument that WQCC proceedings are limited 

to “corporate” entities is not supported by C.R.S. § 25-8-302(1)(f) or Colorado’s 

recognition of in rem proceedings.   

CONCLUSION 
  

It’s a sad day when the state agency tasked with protecting watersheds argues that 

a river can’t protect itself from a project designed to eliminate its very existence.  It will 

be even sadder if this Commission agrees. 

      Respectfully submitted, 

      s/ John Barth 

      John Barth 
      Attorney at Law 
      P.O. Box 409 
      Hygiene, CO 80533 
      (303) 774-8868 
      barthlawoffice@gmail.com 
        

CERTIFICATION OF SERVICE 

I certify that on this 30th day of July 2020 a true and correct copy of this 
Petitioners’ Response in Opposition to the Respondents’ Motion to Dismiss the Cache la 
Poudre was sent to the following at the following email addresses: 
 
Trisha Oeth, WQCC, trisha.oeth@state.co.us 

Annette Quill, Colorado Attorney General’s Office, Annette.quill@coag.gov 

Peter Nichols, counsel for Northern Water, pdn@bhgrlaw.com 

        s/John M. Barth 


